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Environmental Assessment 


1.0 PURPOSE AND NEED 


1.1 Summary of Action 


The National Oceanic and Atmospheric Administration (NOAA) is amending regulations for the 
Florida Keys National Marine Sanctuary (FKNMS or sanctuary) by prohibiting the discharge of 
sewage incidental to vessel use and generated by marine sanitation devices (MSDs) throughout 
the sanctuary. This action would also require that MSDs be secured in a manner that prevents 
discharge or deposit of treated and untreated sewage into sanctuary waters. 


1.2 Background 


The FKNMS contains nationally significant marine ecosystems, including scagrass meadows, the 
third largest coral barrier reef in the world, and mangrove islands. These ecosystems are ofhigh 
ecological, educational, aesthetic, recreational and commercial value and support tremendous 
biological diversity, including more than 6,000 species of plants, fish and invertebrates that 
depend upon pristine water quality. The FKNMS was designated a sanctuary in 1990 in order to 
protect these ecosystems and the water quality on which they depend. 


The United States Environmental Protection Agency (EPA) has authority through the Clean 
Water Act (33 U.S.c. 1251 et seq.) to regulate the use of MSDs and to designate No Discharge 
Zones! (NDZs), which protect water quality by prohibiting sewage discharges from all vessels. 
In 1999, the EPA designated a NDZ for the waters around the City of Key West, prohibiting 
sewage discharge out to a distance 0[600 feet from the City's shore (64 FR 46390). 


In the same year, the FKNMS Water Quality Protection Program Steering Committee proposed a 
NDZ for state waters of the sanctuary and won unanimous support from the Monroe County 
Commission. In December 2000, Governor Jeb Bush requested the EPA designate the state 
waters of the sanctuary a NDZ pursuant to Section 312(f)(4) of the Clean Water Act (CWA) 
based on the State of Florida's findings that these waters have particular environmental 
importance considering the unique, fragile, and ecologically important natural resources of the 
Florida Keys ecosystem. After reviewing the supporting doc umentation, the EPA concurred 
with the state's findings and published the final rule designating the state waters of the FKNMS a 
NDZ (67 FR 35735; May 21, 2002). The NDZ regulation prohibits all discharges, whether 
treated or not, from all vessels in the approximately 65 percent of the sanctuary that is in state 
waters. 


This action would extend the prohibition on discharges of treated and untreated sewage to the 
sanctuary's federal waters for consistency across the entire sanctuary. Personnel from the 


1 Section 312 of the Clean Water Act gives the Environmental Protection Agency and states the authority 
to designate "No Discharge Zones" (33 USc. 1322(f). A NDZ is an area of a waterbody or an entire 
waterbody into which the discharge of sewage (whether treated or untreated) from all vessels is 
completely prohibited. NDZs provide an additional management toot to address water quality issues 
associated with sewage contamination. 
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Florida Fish and Wildlife Conservation Commission, the NOAA Otliee lor Law Enforcement, 
and the U.S. Coast Guard are authorized to enforce rules in the FKNMS. Noncompliance with 
any FKNMS regulations would be subject to civil penalties pursuant to section 307 of the 
National Marine Sanctuaries Act (16 USC 1437). 


1.3 Need for Action 


This action is needed in order to improve the water quality of FKNMS. Improved water quality 
will aid in the restoration and maintenance of vulnerable sanctuary resources and provide a 
cleaner, safer environment for recreational activities. 


Declining water quality continues to be a major concern [or the sanctuary. Although current 
federal and state regulations provide some water quality protections and prohibit sewage 
discharge in the state waters of the FKNMS, this action is needed in order to better protect 
marine resources within the sanctuary's federal waters . While sewage discharges from vessels 
may be a relatively minor contributor to the total pollutant load affecting the Florida Keys, 
vessels frequently congregate in areas that may be particularly vulnerable to such localized 
loading, such as shallow reefs. 


Many important biological resources and coral reefs are found in the federal waters of the 
FKNMS and remain vulnerable to the discharge of treated vessel sewage. The FKNMS is 
composed of approximately 65 percent state waters and 35 percent federal waters (Appendix A). 
Current regulations do not prohibit vessels from leaving the state waters of the sanctuary to 
discharge treated wastewater into the federal waters of the sanctuary. The treatment provided by 
MSDs disinfects waste, but does not remove nutrients such as phosphorous and nitrogen or kill 
total viral loads. Therefore, allowing wastewater discharge from MSDs in the federal waters of 
the sanctuary may increase the total nutrient load and result in water quality degradation. 


1.4 Purpose of Action 


The purpose of the action is to improve and maintain the water quality of the FKNMS as 
required by the National Marine Sanctuaries Act, the Florida Keys National Marine Sanctuary 
and Protection Act, and the Florida Keys National Marine Sanctuary Revised ManaRement Plan 
(National Marine Sanctuary Program 2007). 


National Marine Sanctuaries Act 
The primary objective of the National Marine Sanctuaries Act (NMSA) is to protect national 
marine sanctuary resources (16 U.S.C 1431). The NMSA compels NOAA to take a 
comprehensive, ecosystem-based approach to marine resourco.:: management and protection. The 
NMSA (16 U.S.C 1431(a)(3)) states that " .. . while the need to control the effects ofparticu(ar 
activities has led to enactment of resource-specific legislation, these laws cannot in all cases 
provide a coordinated and comprehensive approach to the conservation and management of 
special areas of the marine environment." The NMSA requires NOAA to "maintain the natural 
biological communities in the national marine sanctuaries and to protect and, where appropriate, 
restore and enhance the natural habitats, populations and ecological processes" (16 U.S .c. 
\43\(b)(3)). 
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Florida Keys National Marine S'ancluary and Protection Act 
The Florida Keys National Marine Sanctuary and Protection Act (FKNMSPA; P.L. 10 1-605) 
rcquires NOAA to protect the resources of the FKNMS and to manage human uses of the 
sanctuary consistcnt with that primary purpose. More specifically, the FKNMSPA requires 
NOAA, the EPA, and the State of florida to maintain or improve the chemical, physical and 
biological integrity of the FKNMS through a Water Quality Protection Program. The Water 
Quality Protection Plan that emerged from this program has been an evolving and effective 
model for identifying water quality problems and solutions and has provided the extensive 
monitoring and research needed to implement science-based management. 


Florida Keys National Marine Sanctuary Management Plan 
The revised FKNMS management plan (National Marine Sanctuary Program 2007) calls for 
NOAA to work with federal, state and local goverrunents to better understand water quality 
problems and actively implement solutions to reverse trends and restore "healthy" water quality. 
In its Watcr Quality Action Plan, NOAA articulates strategies to address sources of pollution, 
priority corrective actions, and compliance schedules. The strategies seek to restore and 
maintain a balanced, indigenous population of corals, shellfish, fish, and wildlife, while allowing 
diverse recreational opportunities in and on the water. The strategies include a water-quality 
monitoring program and opportunities for public participation in all aspects of development and 
implementation. The management plan also specifically calls on NOAA to consider expanding 
the EPA's prohibition on vessel sewage discharges in state waters to the entire sanctuary. 
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2.0 DESCRlPTION OF ACTION AND ALTERNATIVES 


2.1. No Action 


The no action alternative would maintain the current regulatory regime, protecting the water 
quality of the FKNMS using existing federal and state regulations, as described below. 


Florida Keys National Marine Sanctuary Regulations 
FKNMS regulations currently prohibit discharging or depositing materials or other matter within 
the boundary of in the sanctuary (15 CFR 922. 163(a)(4)). Exceptions include discharging or 
depositing: 1) fish, fish parts, and bait during traditional fishing operations; 2) vessel cooling 
water or engine exhaust; 3) water generated by routine vessel operations (e .g., deck wash and 
graywater), excluding oily wastes from bilge pumping; and 4) biodegradahle effluent/rom 
approved marine sanitation devices incidental to vessel use. In ccrtain protected zones, 
including Ecological Rescrvcs, Sanctuary Preservation Areas and Research-only Areas, only 
discharges from engine exhaust and cooling water are allowed. However, the regulations do not 
prohibit vessels from discharging biological waste from MSDs in the majority of the federal 
waters of the sanctuary. 


Marine Sanitation Devices and No Discharge Zone 
Regulations implementing the Clean Water Act require MSDs to treat or store vessel sewage 
before discharging it in U.S. coastal waters (40 CFR 140). The U.S. Coast Guard regulates 
vessel operations and the use of MSDs (33 CFR 159). Thcre are three basic types of this on­
board water treatment equipment: 


I. Typc I MSD is a now-through device where the sewage travels through an on-board treatment 
system and is directly discharged. A Type I MSD must produce an effluent having a fecal 
colifonn bacteria count not greater than 1,000 per 100 milliliters and no visible floating solids. 


2. Type II MSD is required to produce an eftluent having a fecal colifonn bacteria count no 
greater than 200 per 100 milliliters and suspended solids no greater than 150 milligrams per liter. 


3. Type III MSD is a device that is designed to prevent the overboard discharge of treated and 
untreated sewage or any waste derived from sewage. Type III MSDs are commonly called 
holding tanks because scwage is deposited into a holding tank until it can be propcrly disposed. 


Vessels less than 65 feet in length with installed toilets must be equipped with a Type T, Type II 
or Type III MSD. Vessels greatcr than 65 feet in length arc required to cquip all installed toilets 
with a Type II or Type III MSD. 


As described in the Background section of this document, the EPA and the State of Florida 
established a NDZ through the federal Clean Water Act for thc statc waters ofthc sanctuary in 
2002 (67 FR 35735; May 21, 2002). This designation covers approx imately 65 percent of the 
total area of the sanctuary and extends to nine miles on the Gulf side and three miles on the 
Atlantic side. It does not apply to the other 35 percent of the rKNMS in federal waters, which 
inelude significant coral resources and recreational dive locations. 
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The State 0/ Florida - Outstanding Plorida Waters and Areas a/Critical State Concern 
The State of Florida has the authority to establish special water quality protections for state 
waters based on their biological significance and the level of potential threats to the marine 
envirorunent. Recognizing the importance of water quality to marine ecosystem structure and 
function, the State of Florida declared most of the state waters surrounding the Florida Keys as 
Outstanding Florida Waters (OFW) in 1985. No degradation of water quality is allowed in 
OFW, except as allowed in Florida Administrative Code (F.A.C.) 62-4.242(2). In addition, the 
State designated the Florida Keys an Area of Critical State Concern. The objective of this 
designation is to provide an additional level of legislative review for development plans within 
areas where unique and fragile natural resources exist and local protection may be lacking. 
Areas orCritical State Concern are declared where there is a perceived need to protect public 
resources from risk by unregulated or inadequately regulated development. 


2.2. Alternative 1 - Action 


NOAA would amend the regulations for the FKNMS by eliminating the exemption for 
discharges of biodegradable emuent incidental to vessel usc and generated by MSDs approved 
under the CW A, and by requiring that MSDs to be secured in a manner that prevents discharge 
or deposit of treated and untreated sewage into sanctuary waters. These changes would be 
effective throughout the entire sanctuary, in both state and federal waters. This action would 
overlay and be consistent with the EPA regulations for no discharges in state waters and would 
additionally require MSDs to be secured. 


2.3. Alternatives Considered but Rejected 


The following alternatives were considered by the agency and rejected because they do not meet 
the purpose and need for action. 


2.3.1. Implement a Discharge Zone or Depth Limitation for Discharges 


A proposal to eliminate the exemption of discharges of biodegradable effluent incidental to 
vessel use and generated by MSDs approved under the CWA in a portion of the federal waters of 
the fKNMS was considered and evaluated. Three options were considered for defining the area 
in which the exemption would be eliminated: 1) using a specified distance from land (e.g., a 
band a distance of three to three-and- a-half nautical miles from shore) ; 2) using a specified 
distance from the seaward edge of the federal boundary (e.g. the final 0.5 nautical mile out to the 
seaward edge); and 3) using the area from the 200-foot depth contour to the seaward edge of the 
federal boundary. With this proposal, part ofthe federal waters of the sanctuary would be open 
to such discharges and part would be elosed. 


Establishing a partial closure to such discharges is problematic due to the varied topography of 
the Keys, the hydrography of sanctuary waters, and the dispersal of coral reefs, seagrass, and 
natural resources throughout the sanctuary. The uneven boundaries resulting from detennining 
closure areas based on distance or depth might confuse users and make enforcement difficult. If 
the area were determined based on distance from shore, the sanctuary's multiple islands and 
emergent lands would allow only a few small, disjointed areas to fall within the discharge area. 
Similarly, detennination of the discharge area based on a depth contour would result in small or 
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Similarly, detennination of the discharge area based on a depth contour would result in small or 
narrow open areas because the waters are generally very shallow on the Gulf side and the federal 
boundary largely follows the 300 foot depth contour on the Atlantic side. Limiting the scope of a 
new regulation would make compliance more confusing for the public and more difficult to 
enforce. 


This alternative was rejected due to its complexity, lack of practicality, and probable challenges 
of enforcement. 


2.3.2. Prohibit MSD Discharges and Allow Unsecured MSDs 


A proposal to eliminate the exemption for discharges of biodegradable effluent incidental to 
vessel usc and generated by MSDs approved under the CWA in the entire FKNMS with no 
requirement for securing MSDs was considered and evaluated. While this proposal would 
appear to achieve the goal of helping to protect the Florida Keys ecosystem by prohibiting the 
discharge of potentially harmful vessel sewage, the enforceab il ity of the rule would render it 
ineffective. 


Enforcing this proposal would require enforcement personnel to witness the discharge of sewage. 
The probability that personnel would be present at the exact moment of discharge is beyond 
reasonable expectations. 


In addition , although NDZ designation by EPA does not specifically require that MSDs be 
secured, the final rule designating the state waters of the FKNMS as a NDZ does state that MSDs 
should be secured to prohibit discharge while navigating with in the NDZ. Specifically, "The 
NDZ designation would not cause existing Type I and 2 MSDs to be in violation by their mere 
presence onboard the vesseL However, it would be illegal for vessel operators to discharge from 
these devices while inside the NDZ. Type I and 2 MSDs should be secured to prohibit discharge 
while navigating or otherwise situated within the NDZ" (67 FR 35740; May 21 , 2002). 


Due to the difficulty in enforcing this alternative, it was rejected because it would fail to meet the 
need and purpose of this action. 


2.3.3. Implement the Action Only in the Federal Waters of the FKNMS 


A prohibition on sewage discharge in the federal waters of the sanctuary was evaluated due to 
the existing prohibition on sewage discharge in the state waters of FKNMS. Under this 
alternative, approximately 35 percent, or 1,015 square nautical miles, of area within FKNMS 
would be subject to the regulation with the remainder of FKMNS subject to the existing 
prohibition. The geographic area encompassed by this alternative would be primarily in the 
sanctuary's Atlantic waters between three and eight nautical miles from shore, with an additional 
affected area in the Gulf of Mexico waters of the far western portion of FKNMS ncar the Dry 
Tortugas. 


Analysis concluded that this alternative would achieve the desired purpose of eliminating the 
discharge of sewage throughout the entirety of FKNMS ; however, it wo uld make enforcement 
difficult and could confuse the public. The suite of regulations NOAA issued as part of the final 
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provide for comprehensive and consistent management and enforcement. Such comprehensive 
and consistent management was identif"ied as a priority during the public process leading up to 
development of the sanctuary's final management plan and regulations. Limiting the scope of a 
new regulation would bc inconsistent with other existing regulations, add unnecessary 
complexity to the regulatory scheme, and increase the enforcement burden. 


This alternative was rejected because it would fail to meet the need and purpose of this action 
due to unnecessary regulatory complexity for public compliance. 
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3.0 AFFECTED ENVIRONMENT 


The affected environment for this action is extensively described in the FLorida Keys National 
Marine Sanctuary Final Management PlanlEnvironmentallmp act Statement (Sanctuaries and 
Reserves Division 1996) and the florida Keys National Marine Sanctuary Revised Management 
Plan (National Marine Sanctuary Program 2007). These descriptions are incorporated by 
reference and are summarized and supplemented below. 


The Florida Keys contain a diverse array of physical features and marine resources. 
Physiographic regions in the FKNMS include the Florida Bay and its mud banks, seagrasses, the 
Continental Shelf: and coral Florida reefs . The heavy nutrient loads and bacterial/viral content 
associated with sewage discharge can harm the unique biological resources found within these 
regions. Many of the resources within the FKNMS are also highly sought after for recreational 
use. More than 13 million visitor days are logged in the Florida Keys annually. Tourists and 
residents come to swim, boat, and fish in the sanctuary's clear blue waters. Preserving the 
sanctuary's water quality is essential to maintaining the richness and diversity of its varied 
envirorunents. 


3.1 Natural Environment 


Wafer Quality 
'Ibe clarity, low nutrient levels, and consistent wannth of the sanctuary' s waters playa critical 
role in maintaining the area's unique marine resources. Recognizing the importance ofwatcr 
quality to sanctuary resources, Congress directed the EPA and the State of Florida to develop a 
water quality protection program for the FKNMS. Since 1995, the Water Quality Monitoring 
Project, one component of that program, has conducted 50 quarterly sampling events at 154 
stations within the FKNMS. In 2008, the Water Quality Monitoring Project began assessing 
monitoring sites against strategic targets set by the EPA. The goal is to have all sites at or below 
these strategic targets. In 2008, 64.7 percent of reef sites had higher than targeted levels of 
chlorophyll a, 25.6 percent of reef sites were above the target [or the vertical attenuation 
coefficient for dov,'I1ward irradiance (i.e. light attenuation), 10.6 percent of all sites had higher 
than targeted levels of dissolved inorganic nitrogen, and 52 .7 percent of sites had higher than 
targeted levels oftota1 phosphorus (Boyer and Briceno 2008). 


Declining water quality in the FKNMS is a major concern for NOAA. Excessive nutrient 
enrichment can lead to both increased turbidity, which decreases the amount or sunlight reaching 
sea grass meadows and shallow water corals, and increased growth of macroalgae or seaweed, 
which compete with cora\. A fecal bacteria associated with the human gut and likely transported 
through sewage has also been causally linked to white pox disease, which has caused significant 
losses of shallow-water Caribbean elkhorn coral within the FKNMS (Patterson et al. 2002). 
Sources of pollutants efTecting water quality include land and vessel-based wastewater, storm 
water, landfills, and mosquito spraying. While sewage discharge from vessels may be a 
relatively minor contributor to the total po1\utant load affecting the sanctuary, vessels frequently 
congregate near areas, such as shallow reefs, that may be part icularly vulnerable to such 
localized loading. 
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Biological Resources 
Signs of ecosystem stress in the Florida Keys include loss of coral cover and diversity, 
particularly at offshore bank reefs; increasing nitrogen and phosphorus concentrations in the ncar 
shore waters; decreased water clarity; changes in the natural benthic community composition; 
and localized decline in coral recruitment. Comprehensive monitoring from 1996 to 2007 has 
documented a 47 percent decline in stony coral covcr at sites sampled sanctuary-wide (Ruzicka 
et al. 2009). Incidents of algal fouling on reefs have been recorded over many years. Studies 
conducted within the FKNMS have also documented increasingly frequent fish kills and 
demonstrated that human activities are at least partially responsible for some near-shore seagrass 
die-offs . 


These signs of stress have numerous, often interacting causes, ranging from local human 
activities to global climate change. Vessel-based discharge isjust one threat among many, but 
can have a significant impact, particularly to resources already threatened by other factors. 
Because nutrient and organic inputs arc highly soluble and ea')ily transported in currents, the 
effects of vessel -based sewage discharges may be more widespread than previously realized. 
These inputs are easily transported through the water and can be deposited and retained in 
sediments far from the discharge source. Tfnutrients arc not trapped in sediments immediately, 
phytoplankton may dramatically increase, resulting in a reduc tion of the level of oxygen in the 
water column. The cumulative impact from many transiting \'essels discharging sewage effluent 
could be significant, particularly where discharges take place in close proximity to coral reef or 
seagrass habitats (Waddell and Clark 2008; Lapointe and Matzie 1997). While the current 
prohibition of discharges in state waters protects some FKNMS resources from this threat, 
resources in federal waters remain vulnerable. 


3.2 Human Environment 


The Florida Keys economy is dependent upon a healthy marine environment. The most 
important industry in Monroe County/Florida Keys is the recreation-tourism industry, attracting 
both seasonal residents and short-term visitors . Recreation-tourism accounts for anywhere 
between 33 percent and 75 percent of the local economy depending on the definition of income 
(i .e., by place of residence or by place ofworkl Leeworthy and Wiley (1996) reported that 2.54 
million visitors spent 13.3 million person-days in the Florida Keys/Key West from June 1995-
May 1996. Visitors made 3.4 visits per year on average, and spent 10.9 days per year in the area 
on average. Sightseeing and attractions (paid and unpaid), as a category, was the top-rated 
activity for the year with over 55 percent of all visitors having participated. Sixty-six percent of 
all visitors did at least one water-based recreation activity, including snorkeling, scuba diving, 
recreational fishing, wildlife viewing or nature study, and beach activities. 


Natural resources have market values and non-market values. Market values arc the prices of 
commodities on the open market (e.g. , an acre ofland). Non-market values are less immediately 


2 Information on visitor use of the Florida Keys comes from a baseline report called Linking the Florida 
Keys Economy and Environment developed by NOAA in partnershi p with the Monroe County Tourist 
Development Council and the Nature Conservancy, Florida Keys Initiative. A 12-year follow up survey 
was conducted in 2007-2008. There arc several reports, some still in development, being published on the 
results of the survey. 
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tangible and include the values of being part ofa balanced, self-sustaining ecosystem (e.g., 
habitat value). Effects of habitat loss and other non-market values may take years to become 
apparent, but these values have long lasting socioeconomic effects. A sustainable market 
economy depends on the long-term maintenance or non-market values. For example, if non­
market values of these resources decline, the market value will eventually decline. 


Johns et al. (200 1)3 determined, in a comprehensive manner, the economic value of southeast 
Florida's reef resources to the local economies and the reef users . Economic value includes both 
the use value (e.g. , income/jobs generated and asset value) and existence values (i.e., values 
derived from knowing that something is present) . The study llsed extensive survey research to 
measure the economic contribution and the values of reefs. The reef users surveyed were 
recreational fishers, reef divers, reef snorkclers and/or visitors viewing the reefs on glass-bottom 
vessels . 


In all of southeast Florida, residents and visitors spent 28.3 million person days using reefs 
during the 12-month period of June 2000 to May 2001 . Of this number, 5.46 million person­
days were spent using the reefs in Monroe County, or about 18 percent of the regional total. A 
person-day is one person participating in an activity for a portion or all of a day. Reef-related 
expenditures generated $140 million in income to Monroe County over the 12-month period and 
created almost 10,000 jobs. Johns et al. (200 I) also determined that the combined asset value of 
coral reefs for Monroe County visitors and residents is approximately $1.8 billion. 


Existence value is a term in natural resource economics that describes the intrinsic value of a 
resource. A measure of will ingness to pay is an indication of existence value. The reef users 
reported a will ingness to pay $57.5 million per year to maintain the natural reefs in Monroe 
County. 


The tourist-based eeonomy of the Florida Keys depends upon clean water and abundant natural 
resources. Maintaining water quality, limiting damage to reefs from anchoring and other 
physical impacts, and preventing overuse of the reefs all contribute to the economic benefits and 
values of the reefs throughout the FKNMS. 


3 The study was funded by 13roward, Palm Beach, Miami-Dade and Monroe counties of Florida, the 
Florida Fish and Wildlife Conservation Commission, and the National Oceanic and Atmospheric 
Adm inistration. 
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4.0 ENVIRONMENTAL CONSEQUENCES 


4.1. No-Action Alternative 


The no-action alternative would continue to allow the discharge of treated sewage from MSDs 
into the federal waters of the FKNMS. If unabated, the water qual ity trends to which this 
discharge contributes will continue to decline. Poor water quality threatens not only the unique 
biological resources of the FKNMS, but also the viability of the local economy, which depends 
on the ability of these resources to attract visitors. This section describes the anticipated impacts 
on the environment as a result of this action. 


4.1.1 Natural Environment 


Water Quality 
If no action is taken, vessels passing through federal waters of the FKNMS wi ll continue to 
discharge sewage from MSDs. In concert with other sources, these discharges will continue to 
contribute to ongoing nutrient pollution within the sanctuary. In 2008, as noted above, nitrogen 
and phosphorus levels were found to be above EPA target levels at 10.6 percent and 52.7 percent 
ofFKNMS monitoring sites respectively (Boyer and Briceno 2008). 


Biological Resources 
Nutrient pollution is a serious threat to the sanctuary's reefs, seagra'iS meadows, mangroves and 
marine organisms. In addition, to the extent that vessel discharge is trdIlsporting the fecal 
bacteria linked to white pox disease, such discharge is enhancing the threat to shallow-water 
Caribbean elkhorn coral within the FKNMS. Continued addition of nutrients from many sources 
could result in increased algal blooms and turbidity that could result in decreased viability of 
coral and seagrass communities and could obstruct mangrove pneumatophores and reduce 
oxygen exchange. Thus, the cumulative impact of continued discharges into federal waters 
could damage the ecological integrity of the Florida Keys ecosystem. Such a result is not in 
conformance with the sanctuary's congressionally mandated Water Quality Protection Program, 
which was established by Congress "to restore and maintain the chemical, physical and 
biological integrity of the Sanctuary . .. " (P.L. 101 -605, §8(a)(i)(A)). 


4.1.2 Human Environment 


Sustainable development in the Florida KeysfKey West is dependent on maintaining or 
increasing the quality of the environment and abundance and diversity of the natural resources of 
the area. The no action alternative could potentially decrease the economic benefits and other 
human values derived from the reef due to continued reef degradation from decreased water 
quality. 


Recent data show a continued upward trend in the number of registered vessels in southern 
Florida. A 1992 study showed that 6.5 percent of all registered pleasure vessels in the State of 
Florida were used in Monroe County and the FKNMS (Bell and Leeworthy 1993). If the same 
percent o[the 2008 total is assumed, then 63,299 vessels were used in Monroe County and the 
Florida Keys in 2008. Statistics from the florida Department of Highway Safety and Motor 
Vehicles show that there was over a 12 percent increase in registered vessels in Monroe County 
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from 2000-2008 (Table 1). An increase in vessels suggests an increased potential of transient 
visits to the Florida Keys and therefore a cumulative increase in impacts from vessel discharge in 
the FKNMS. 


Table I: Number of Re~istered Vessels in Monroe County (2000-2008) 
Registrations 2000 2008 Percent 


Chane" 
Pleasure vessels 3,207 2,896 -9.7% 


Commercial vessels 23,340 26,897 !- 15 .24% 


Dealers 143 195 +2.75% 


Total 26,690 29,988 + 12.36% 
Source: Florida Department of Ilighway Safety and Motor Vehicles (hup:l/www.flhslIlv.gov/dmv/vslfacts.ht1ll1) 


Florida vessel operators are already familiar with using the 36 existing pump-out stations in the 
Florida Keys, since discharges are already prohibited in the EPA NDZ for the state waters of the 
FKNMS. The map in Figure I below shows the boundaries of the FKNMS and public pump-out 
station locations. Table 2 lists the locations of public pump-out facilities in the Florida Keys, 
and Table 3 lists the locations of pwnp-out facilities for private use of guests in the Florida Keys. 


Pump Out Stations of Florida Keys National Marine Sanctuary 


" """"" ""'" N"""""!.Ionno -....." ! 
......... ""' !hI.... "" 


K...'I" eo .... '" l3<:aCl, ",-,,,,,,, I Pu~<.o: 
..,lVeS 1M Mi<de Keys 
(30~) 281H3' O 


Marlo I.PS s.rv"'­
, .. ,"''CS Slock IsI!Yld 
(30'5) ~7 ·2767 


Kev \'IIes1 Mobile Pu mp-~ Service 
..,NM I(ey WesI 
(:)()5) OOQ ·3Q8' 


.' . 


• 


Figure 1. Locations of Public Pump-out Stations in the Florida Keys (Source: Florida 
Department of Environmental Protection). 
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Table 2. Locations of Public Pump-out Facilities in the Florida Keys (Source: Adapted 
from~nenoo, t ofl" 


M"I" I L,;;~~;t~,. ' foe 
Island Side Address M.M. Phone 


Ocean R, o,.fr(, ) Marina Key L,,", 0"," I 31 0",", ell "'-2611 


Manatee K,y LMg' B,y 99 Morris Lane 112.5 451-3332 


, MMloa Key L"go B,y 12~~' 910 
I 


I ~~~" ' HMb" 
8522458 , '''' M",I, Key 0"," 86.5 


Iiolld" 1,1e Re,,", A,d MMI" V K,y 0"", I f~:~~,y 84.0 I 6642321 


I e",1 B" MMi" 
I UP":' 


B,y 60 I M"", S"", ".2 6643111 


I W,,"d Wid, . 
I ~FP" B,y III,hw,y 81 .0 664 4615 


Mlddl. K.y, 


I Key Colooy B",b V"", I KCB , (}C''" 289-1310 
400 I 


I K<yColooy I KeB 1o"" 52.0 289-1310 


I :,LA Keys . , , 
IK" 10"," gOO 35th 5,,,,, 48.7 


,elob I Boy 825 33,d S",,, 48.8 


,M"I" _ r 10"," IlthS"", 46.3 


Sunshine ,,"d M"'oa OhloKoy I g:::: ~""a, 39.0 872-2217 


Ihhl' llood, I ~:::: 37.0 872 3210 Bahia Honda , 
~~~:~Ol", I . . 


" ct, I 0,,"" I 5950 I I I 5.0 


" ," S'n,k 1,100d I Golf I 5555' I 4.0 


M,,'LPS ',~ Sto,k "Iood I 6810 'co", S",,, 5.0 


, Iligh, M"'oo - el,y M"I" , Key West g::~~ 
, . 'Bigh' 


NA 1 2928167 


(;,11,,,, MMlm' , Key West Ocean 61'iFmotSt NA I 292 1292 


~;;,,,) I --OUI Service (C' , 
, Key West 


0011& 
NA "' 0,,"" 


K,y , lI"b,,, i Key West Gulf 951 ,-, "';"; St NA I 2942933 


I K,y W," Y"h, Cloh I Key West g::~~ I ;~;~N' NA I 2963416 


I 1111100 Key W,,' ReM'" I Key West O,,;m 245 h oot S"ce' NA 


II I K<Y W,,' , 0,,"" NA 


A "d n MMI" I Koy West I Golf 700 I'mot S,,,,, #103 NA 294-2535 


Koy W", ilI,b, M"ioa Koy W,,, I 0''"0 201 Willi" 0 , .. NA 
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Table 3. Locations of Facilities in the Florida Keys with Pump-outs for Private Usc of 
I from ,n I of ", 


Marina I ~:I:: G,,,is 
ro ... p ... ivate 


"I,.d Sid, ...... Ph.,. 
Upp" K,,·, 


J.h, , C.rnl ,P~k I K" I."". Ott", I PO Bu. 1560 102.5 " I·"" 


I K" I"",. H~hot .. "Ino I Kov I.",. 0"", ) "',," Otl" 100.0 


,CI,b I' . i I K" L"" 0,,,, 
~ 


853·1111 


I II~thot) 
, Y"hl 


I K,y B,y I '; 87.0 664-2315 


Middl. K,y. 


I I " ,,"" 
D.ok K,y "','" 


~I I . ',d 61.0 
12411 


Tho "no" 10",' I 0"", 51.9 


I R,w" & .. "in> I B,y 
:.i9~ 


50.5 


I , I."", 10"", I 49.0 
Low" K". 


NASK" I Chi,,) 
I "'''''' 


~~~~~IJ2i 1.0 


s,r, Siock 1, lond I ""," I S"net 5.0 


Access to pump-out faci lities is expected to increase due to additional funding under the Clean 
Vessel Act of 1992 (33 U.s.C. 1322). In 2008, the U.S. Fish and Wildlife Service awarded more 
than $13.6 million in grants funding to 27 states under the Clean Vessel Act Grant Program. The 
grants will be used to fund the construction and installation of additional sewage pump-out 
facilities and floating restrooms, to purchase pump-out vessels, and for educational programs for 
recreational vessel operators. Florida was awarded $2.5 million in grant funding from the Clean 
Vessel Act Grant Program in 2008 (with $838,976 in matching funding provided by the state), 
and this money is being used through 20 I 0 to fund up to 121 pump-out projects in the coastal 
regions of Florida, which should increase access to pump-out facilities for vessel operators. 


An EPA study titled Final No-Discharge Zone Evaluation suggested that the implementation of 
NDZs around the United States has been effective and has not created an undue burden on vessel 
operators (Battelle 2004). For the study, EPA surveyed 958 vessel operators and 69 marinas 
from IS NDZs around the country to obtain information about pump-out availability, pump-out 
usc, and NDZ awareness. According to the surveys, 93 percent of vessel operators reported that 
they had no occasions in 2003 when they looked for but could not find a working pump-out or 
toilet dump fac il ity in a NDZ. Only 9 percent experienced trouble at a pump-out fac ility in the 
2003 boating sca<;on; 3 percent experienced trouble with a pump-out facility on their most recent 
trip. Most vessel operators, 94 percent, knew that the area in which they were operating was a 
NDZ and 97 percent knew that the discharge of treated and untreated sewage is prohibited in a 
NDZ. 


When marinas were asked what percent of the time their pump-out facili ties were func tional 
during the 2003 boating season, 63 percent repoftcd that their facilities were functional 100% of 
the time, and 33 percent reported that their facilities were functional 75 to 99 percent of the time. 
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Only 23% of marinas surveyed indicated that a vessel operator needed to wait more than 15 
minutes to use the pump-out facilities at the marina during the 2003 season; such waits were 
reported to occur rarely, occasionally, or only at certain times (e.g., weekends at sunset). This is 
consistent with vessel operators' reported experience; only 5 percent of vessel operators found 
the waiting time too long at pump-out or dump facilities during the 2003 season. Finally, 93 
percent of the marina representatives indicted that they knew about the existence of the NDZ, 
and 91 percent said that they inform their vessel operators of the NDZ by signs, brochures, word 
of mouth, or some combination of these. 


The required use of pump-out stations associated with the NDZ in state waters of the FK.NMS 
has not created a burden to the boating community. In fact, the potential increase in the number 
of pump-out stations in the Florida Keys supported by grant funding through the Clean Vessel 
Act program may make access even easier. 


4.2. Alternative 1 - Action 


NOAA would amend the regulations for the FKNMS by eliminating the exemption for 
discharges of biodegradable effluent incidental to vessel use and generated by MSDs approved 
under the CW A, and by requiring that MSDs be secured in a manner that prevents discharge or 
deposit of treated and untreated sewage into sanctuary waters . This action will cease at least one 
contributing factor to declining water quality within the FKNMS. Improved water quality is 
necessary for the maintenance and enhancement of the sanctuary's biological resources, as well 
as of the recreational and commercial opportunities they provide. 


4.2.1 Natural Environment 


Water Quality 
Under this action, vessels would no longer be allowed to discharge sewage from MSDs into the 
sanctuary's federal waters. While other factors contributing to declining water quality would 
persist, vessel discharge would no longer contribute to nutrient or bacterial loads. 


Biological Resources 
Amending the FK.NMS regulations to prohibit vessel discharges throughout the entire sanctuary 
is expected to have a positive effect on the ecological integrity of the Florida Keys ecosystem. It 
would eliminate a source of highly concentrated, nutrient-rich wastewater that can currently be 
discharged on top of the very resources the sanctuary is intended to protect. Elimination of these 
discharges could result in improved water quality and healthier benthic and water column 
communities. By alleviating a threat to the sanctuary's chemical, physical and biological 
resources, the preferred alternative is clearly in harmony with the goals of the Water Quality 
Protection Program. Prohibiting discharges throughout the sanctuary will also prevent such 
discharge from flowing into designated Outstanding florida Waters from the federal waters of 
the sanctuary. 


The preferred alternative would remove one source of pollutants currently contributing to 
declining water quality within the fKNMS . Improved water quality is needed to restore and 
maintain balanced, indigenous populations of corals, shellfish, fish and wildlife, as well as to 
continue supporting diverse recreational and commercial opportunities. By preventing sewage 
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discharge, and ensuring that MSDs are secured, the sanctuary's fragile marine resources will be 
protected from unnecessary physical, chemical and bio logical pollution. 


4.2.2 Human Environment 


The elimination of vessel discharges from all waters of the FKNMS may have a positive 
socioeconomic impact from improved water quality and healthier reefs. We would expect that 
this would have a positive economic impact on the community due to incrcased natural resource 
value. 


Any adverse economic impact of the regulation would be limi ted to those vessel operators who 
currently discharge sewage waste into the federal waters area of the FKNMS. FKNMS does not 
have any data on the number of vessels that do this as opposed to utilizing one of the 36 pump­
out stations located throughout the Florida Keys. FKNMS also does not have complete 
information on the number of vessels that do use pump-out stations to dispose of waste . 
However, if it is assumed that all the vessels with MSDs that use the Florida Keys would be 
affected, the worst-case scenario of potential impact to vessel operators can be estimated. 


The additional costs to those vessel operators currently discharging in the sanctuary' s federal 
waters would include additional fuel costs to travel to pump-out stations, the cost of the pump­
outs, and the value of their travel time to and spent at the pump-out station. Vessels 26 feet or 
longer with an enclosed cabin with berthing facilities (as noted in the Florida Clean Vessel Act) 
are currently required to have a holding tank installed. Therefore, the installation of that 
equipment would not be considered an additional cost under the regulation. 


There were 25,370 pleasure and 2,653 commercial vessels registered in Monroe County in 2007 
(Table 4). Since no studies exist on transient vessels in the Florida Keys, these registrations 
represent the approximate population of vessels that uti lize the Florida Keys. The tables below 
show that the regulatory changes would apply primarily to ve:>sels 26 feet and longer (those 
vessels most likely to have an MSD). Such vessels are most likely to be affected by the 
regulation because they wi ll be required to use a pump-out facility or discharge their waste 
outside of the sanctuary boundaries. In Monroe County, 4,796 of the 25,370 (18.9 percent) 
registered pleasure vessels and 1,080 of the 2,653 (40.7 percent) registered commercial vesscJs 
are 26 feet or longer (Table 5). Data are also provided below for Mianli-Dade, Broward, Palm 
Beach, and Collier counties since a subset of these vessels will transit through the FKNMS . 
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3 (40'to 64'11-) 


4 (65' to 109'11") 


677 


19 


196 


14 


175 5,968 


900 22,033 409 21,374 


http://www3.hsmv.state.n.us/lntranet!dmvrraxColi Docs/vessel stats2 00 7 . pd f 


Table 5: Percent 


COUNTY 


1.6% 21,4% 8.9% 19.9% 6,3% 18,4% 


lSllj 11.4% 9.8% 10,5% 9.6% 12,2% 12,2% 12.9% 14.5% 12,0% 


I 53.9% 47.8% 48.4% 49,5% 45,2% 39.8% 49.7% 47.9% 51.9% 


14.2% 


2.7% 11.2% 2.7% 7.9% 3.£% 12.3% 2.5% 7.9% 2.4% 


0.1% 0.9% 0.3% 2.3% 0.3% 3.7% 0.3% 1.5% 0.1% 


0.9% 0.0% 0.0% 0.6% 


= pleasure; = commercial. Source: 
http://www3.hsmv.state.n .us/Intnmet! dm v r r axeo llDocs/vesse I stats200 7 . pd f 


1.7% 


78% 11.7% 


58.4% 49.0% 


8.3% 2.8% 


0.7% 0.1% 


701 


125 


10,6% 


48,3% 


9.5% 


1.7% 


EPA, FDEP and Monroe County conducted a survey of the existing pwnp-out stations in the 
Florida Keys and determined that the range of costs to pump out was from $5.00 to $25.00, with 
the majority of pump-out facili ti es charging $5.00. It is a condition of state grant funds that a 
marina that receives a grant for installation of pump-out facilities must charge a maximum of 
$5.00 per pump-out. The numbcr of times a tank will need to be pumped out will depend on 
usage. Live-aboards will have to pump out regularly, while less frequent vessel operators will 
need to empty the tank much less oilen. Using $10.00 as the pump-out charge ($ 10 is on the 
high end; most pump-outs cost $5) and one pump-out per week results in an estimated annual 
cost of $520 per vessel per year. Therefore, ir every registered vessel over 26 feet in Monroe 
County were previously discharging all waste into the federal waters as opposed to using a 
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pwnp-out station, the annual cost to Monroe County vessel operators(assuming 5,876 vessels are 
affected) is expected to be no more than $3,055,520. Of that total cost, $561 ,600 would be the 
annual cost to small businesses, assuming that all of the 1,080 registered commercial vessels 
over 26 feet are classified as small businesses. It should also be noted that pump-out fees may 
qualify as a business expense and may be tax deductible for some vessel owners, so the actual 
economic impact may be less. 


4.3 Summary 


NOAA would amend the regulations for the FKNMS by eliminating the exemption for 
discharges of biodegradable effluent incidental to vessel use and generated by MSDs approved 
under the CW A, and by requiring that MSDs be secured in a manner that prevents discharge or 
deposit of treated and untreated sewage into sanctuary waters. This action will eliminate at least 
one contributing factor to declining water quality within the FKNMS, and build consistency with 
existing regulations in Florida state waters. Improved water quality is necessary for the 
maintenance and enhancement of the sanctuary's biological resources, as well as of the 
recreational and commercial opportunities they provide. 


The no action alternative would continue the discharge of treated sewage from MSDs into the 
federal waters of the FKNMS and would continue to contribute to the decline of water quality. 
Poor water quality threatens not only the unique biological resources of the FKNMS, but also the 
viability of the local economy, which depends on the ability of these resources to attract visitors. 
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305·292·03 11 x239 
Scott.Donahuc@noaa.gov 


Lilli Ferguson 
Sanctuary Outreach Specialist, Florida Kcys National Marine Sanctuary 
305·292·0311 x245 
Lilli.Ferguson@nona.gov 


Bill Kruczynski 
Florida Keys Scientist, U.S. Environmental Protection Agency 
561·310-9145 
Kruczynski . B i II(iilepa. gOY 


CDR David A Score 
Superintendent, Florida Keys National Marine Sanctuary 
305-809-4700 
David.A.Score(ivnoaa.gov 


Mary Tagliareni 
Education Coordinator, Florida Keys National Marine Sanctuary 
305-852-77 17 
Mary.Tagiiareni@noaa.gov 


Vicki Wedell 
ONMS Permit, NEPA, and Consultations Coordinator 
301·713-3125 x237 
Vicki. Wcdc\\@noaa.gov 
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8.0 FINDING OF NO SIGNIFICANT IMPACT 


8.1. FONSI Statement 


The Council on Environmental Quality (CEQ) Regulations state that the determination of 
significance using an analysis of effects requires examination of both context and intensity, and 
lists ten criteria for intensity (40 CFR 1508.27). In addition, the National Oceanic and 
Atmospheric Administration Administrative Order (NAO) 216-6 Section 6.0 I b. 1 - 11 provides 
eleven criteria, the same ten as the CEQ Regulations and one additional, for determining whether 
the impacts of an action are significant. Each criterion is discussed below with respect to the 
action and considered individually as well as in combination with the others. 


I. Can the action reasonably be expected to cause both beneficial and adverse impacts that 
overall may result in a significant effect, even if the effect will be beneficial? 


While the action is anticipated to have a beneficial effect on the condition of biological resources 
within the Florida Keys National Marine Sanctuary (FKNMS), its significance is expected to be 
limited. The discharge of treated sewage from vessels, which is already banned in the 
sanctuary's state waters, is a relatively minor source of nutrient and bacterial pollution affecting 
the FKNMS. Other contributors to declining water quality in the Florida Keys include land­
based sewage discharge, storm water, landfills, and mosquito spraying. 


2. Can the action reasonably be expected to significantly affect public health or safety? 


The action might limit the potential threat of the concentration of bacteria and viruses [rom 
human waste. However, the affect on public health and safety is expected to be insignificant. 


3. Can the action reasonably be expected to result in significant impacts to unique 
characteristics of the geographic area. such as proximity to historic or cultural resources, park 
lands, prime farmlands, wetland'i, wild and scenic rivers, or ecologically critical areas? 


The FKNMS contains nationally significant marine ecosyster;ns, including seagrass meadows, the 
third largest coral barrier reefin the world, and mangrove islands. The unique biological 
resources of the FKNMS are threatened by numerous, ohen interacting, forces, ranging from 
local human activities to global climate change. Therefore, the beneficial impacts that are 
expected from this action, while real, arc not expected to be significant. 


4. Are the action's effects on the quality of the human environment likely to be highly 
controversial? 


The action is expected to have limited and noncontroversial effects on the human environment. 
There was significant local support for the prohibition of sewage discharges from vessels into the 
sanctuary's state waters- a process that started in 1999 and was finali zed in 2002 by the United 
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States Environmental Protection Agency (EPA).4 The action builds on this previous prohibition, 
creating consistency, reducing confusion among vessel operators, and improving enforceability. 
In addition, infrastructure is already in place to support the pump-out of vessels visiting the 
FKNMS, which is expected to enhance compliance. 


5. Are the action's effects on the human environment likely to be highly uncertain or involve 
unique or unknown risks? 


While the exact number of vessels affected by the action is unknown, the impact has been 
estimated based on a worst-case scenario that all vessels transiting through the FKNMS will be 
affected. Therefore, the effect of the action is neither highly uncertain nor involving unique or 
unknown risks. 


6. Can the action reasonably be expected to establish a precedent for future actions with 
signf/icant effects or represent a decision in prinCiple about a future consideration? 


The action is not anticipated to establ ish a precedent for future actions and does not represent a 
decision in principle about a future consideration. The context for the action is specific to the 
human envirorunent and biological resources of the FKNMS. 


7. Is the action related to other actions that when considered together will have individually 
insignificant but cumulatively significant impacts? 


No, the cumulative impacts of the action will not be significant. The action affects only one, 
relatively minor contributor to the declining water quality of the FKNMS. 


8. Can the action reasonably be expected to adversely affect districts, sites, highways, structures, 
or objects listed in or eligible for listing in the National Register o/Historic Places or may cause 
loss or destruction of significant scientific, cuitural, or historical resources? 


The action wi ll in no way cause the loss or destruction of significant scientific, cultural or 
historic resources or adversely affect entities listed in or eligible for listing in the National 
Register of llistoric Places. 


9. Can the action reasonably be expected to have a significant impact on endangered or 
threatened ~pecies or their critical habitat as defined under the Endangered Species Act of 
1973' 


The action will in no way adversely afrect any threatened or endangered species or their critical 
habitat. 


4 Section 312 of the Clean Wal'er Act gives lhe Environmental Protection Agency and states the authority 
to designate "No Discharge Zones" (33 USc. 1322(£)). A NDZ is an area of a waterbody or an entire 
waterbody into which the discharge of sewage (whether treated or untreated) from all vessels is 
completely prohibited. NDZs arc designed to give slates an additional tool 10 address water quality 
issues associated with sewage contamination. 


24 







Environmental Assessment 


10. Can the action reasonably be expected to threaten a violation of Federal, state, or local law 
or requirements imposed for environmental protection? 


No, the action does not threaten to violate any federal , state or local environmental protection 
law or requirement. This action is consistent with and complementary to the 2002 action taken 
by the EPA to eliminate vessel discharges in state waters of the sanctuary (see response to 
question 4). 


J 1. Can the action reasonably be expected to result in the introduction or spread of a 
nonindigenous species? 


No, the action will not result in the introduction or spread of nonindigenous species. 


8.1.1. DETERMINATION 


In view of the information presented in this document and the analysis contained in the 
supporting environmental assessment prepared for the action to prohibit vesscl discharges of 
sewage into the waters of the Florida Keys National Marine Sanctuary, it is hereby determined 
that the aforementioned action will not significantly impact the quality of the human 
environment as described above and in the supporting Environmental Assessment. In addition, 
all beneficial and adverse impacts of the action have been addressed to reach the conclusion of 
no significant impacts. Accordingly, preparation ofan environmental impact statement for this 
action is not necessary. 


David M. Kennedy 
Acting Assistant Administrat for 
Ocean Services and Coastal Zone Management 
National Oceanic and Atmospheric Administration 
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APPENDIX A: MAP OF THE .'LORIDA KEYS NA TTONAL MARINE 
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APPENDIX B: COMMENTS AND RESPONSES 


This append ix contains NOAA's responses to the substantive comments received during the 
public comment period on the proposed rule and draft environmental assessment. There were 18 
distinct submissions from individuals or organizations, an additional 1,396 submissions 
generated by form letters, and one submission from a federal agency. Many of the commcnts 
were similar enough that they could be addressed by one response . 


Public Submissions 
1. Comment; The proposed rule should be implemented for several reasons, including: 


to mitigate one of multiple stressors on coral reefs; pollution is hannful and not solved by 


dilution; and MSDs do not remove all viruses and excess nutrients that can be harmful. NOAA 


should expeditiously adopt and activcly enforce the proposed rule. 


Response: NOAA agrees there are multiple stressors on the ecosystems in the Florida 


Keys, one of which could be mitigated by prohibiting the discharge of treated and untreated 


sewage into FKNMS waters. Although Type I and Type n MSDs can reduce the viral and 


nutrient content of sewage, NOAA believes pumping out at approved facilities, rather than 


discharging into the sanctuary, is less harmful to the habitats and species in the FKNMS. 


2. Comment: Expanding the existing NDZ from state to federal waters is appropriate 


and is consistent with the Florida Coastal Management Program. 


Response: NDZs only apply in state waters per the Clean Water Act. However, NOAA 


believes having similar MSD discharge regulations apply throughout all FKNMS waters (i.e., 


both state and federal) will improve enforceabi lity of such regulations. Further, th is should 


reduce confusion among FKNMS visitors/users, build on the strong partnership bctween NOAA 


and the State of Florida in managing the FKNMS and, overall, enhance the protections afforded 


to FKNMS resources. 
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3. Comment: NOAA should support the installation of land- and vessel-based pump-out 


facilities, and continue to educate the public about the availability and importance of using these 


facilities. 


Response: NOAA agrees installation of iand- and vessel-based pump-out facilities and 


education arc important components of increasing compliance with the proposed rule . To this 


end, NOAA will work with the appropriate state and federal entities to support installation of 


adequate pump-out facilities. In addition, NOAA will provide information to the public about 


these facilities. These measures should help encourage vessel operators to reduce pollution to 


the FKNMS from vessels' sewage discharges. 


4. Comment: The proposed rule should be implemented, but NOAA should also 


consider banning harmful vessel graywater discharges, especially from large cruise and cargo 


vessels. 


Response: NOAA agrees graywater discharges may be harmful to the ecosystem, particularly in 


large volumes in sensitive habitats. However, this rulemaking implements a recommendation 


from the 2007 Florida Keys National Marine Sanctuary Revised Management Plan that was 


specific to discharges of sewage from vessels . Additional water quality regulation may be 


considered in future FKNMS management plan reviews. 


5. Comment: The proposed rule should be implemented, but enforceability of tracking 


discharges from and locking of MSDs raises concerns. NOAA should include an enforcement 


component in the final rule that considers such issues as regular patrols in the FKNMS, proactive 


boarding/inspection of vessels, standards for acceptable types of MSD locks, and consequences 


of noncompliance. 
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Response: NOAA agrees adequate enforcement will be necessary to help make the rule 


more effective, especially given the size of the FKNMS and the number of vessels that use the 


FKNMS . Therefore, NOAA has included language related to enforcement in the preamble to the 


final rule to facilitate understanding of the requirements of this rule, enhance enforceability, and 


encourage compliance. Specifically, NOAA has included acceptable methods, as described in 33 


CFR IS9.7(b) and (c), for securing MSDs in a manner that prevents discharges or deposits of 


treated and untreated sewage into FKNMS waters . In addition, language has been included in 


the environmental assessment associated with this rule (see ADDRESSES section for 


instructions on obtaining a copy) to specify that personnel from the Florida Fish and Wildlife 


Conservation Commission, the NOAA Office for Law Enforcement, and the U.S. Coast Guard 


are authorized to enforce this rule. Noncompliance would be subject to civil penalties pursuant 


to section 307 of the National Marine Sanctuaries Act (16 USC 1437). 


6. Comment: The proposed rule should be implemented, especially because it is 


consistent with the efforts (i.e., money being spent) by Momoe County to treat wastewater from 


land-based sources. In addition, no discharges should be allowed from any sources. 


Re:.ponse: NOAA agrees that this action will complement other efforts by Monroe 


County, and the State of florida to reduce hannful discharges into the FKNMS and surrounding 


waters. This rulemaking builds consistency and enhances pal1nerships to improve water quality . 


Further, this rulemaking implements a recommendation from the 2007 Florida Keys National 


Marine Sanctuary Revised Management Plan that was speci fic to discharges of sewage from 


vessels. Though the prohibition of discharges from sources other than MSDs is beyond the 


intent of this rule, additional water quality regulation may be considered in future FKNMS 


management plan reviews. 
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7. Comment: The proposed rule should not be implemented because it is ill advised, 


counter-productive and impractical to enforce. Instead, NOAA should actively encourage the 


installation and use of approved Type I MSDs, since they properly treat waste to make discharges 


harmless. 


Response: NOAA does not agree installation of Type [ MSDs should be encouraged over 


prohibiting discharges from MSDs in FKNMS waters, since they do not adequately remove the 


viruses and excess nutrients that could hann FKNMS resources. Allowing any discharges of 


sewage, treated and untreated, is not as protective ofFKNMS water quality as completely 


prohibiting them. Further, this rule is consistent with the existing discharge prohibitions in 


Florida' s state waters, and therefore enhances compliance and increases enforceability in both 


state and federal waters. 


8. Comment: NOAA should have consistent, system-wide (rather than site-specific) 


procedures for designating NDZs in national marine sanctuaries. NOAA should adopt those 


procedures already established by the Clean Water Aet by which states obtain permission from 


the U.S. Environmental Protection Agency (EPA) to designate state watcrs as NDZs. 


Response: The EPA's procedures for establishing NDZs are not appropriate for every 


national marine sanctuary in the National Marine Sanctuary System (system), since NDZs only 


apply in state waters per the Clean Water Act, and some sanctuaries are located entirely in 


federal waters. This rule encompasses all waters of the FKNMS, which includes state and 


federal waters. Each site in the system was designated with different goals and objectives and, 


thus, their needs for vessel discharge regulations vary as well . NOAA will continue to evaluate 


the need for restrictions on vessel discharges on a sanctuary-by-sanctuary basis. 
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9. Comment: NOAA has not demonstrated whether it considered if adequate pump-out 


facilities are available to vessel operators nor where funding will come from and be directed for 


increased access to pump-out facilities. NOAA cannot rely on the demonstration made by the 


State of Florida to the u.s. Environmental Protection Agency (EPA) unless the state had also 


considered the impact of a NDZ in the federal waters of the FKNMS. NOAA should work with 


state and local agencies, EPA, and the U.S. Fish and Wildlife Service (FWS) to ensure that there 


arc adequate pump-out facilities available. 


Response: NOAA included information in the draft environmental assessment associated 


with this rule on the pump-out facilities in the Florida Keys and provided additional details about 


their locations and operational status in this rule's final environmental assessment (see 


ADDRESSES section for instructions on obtaining a copy). NOAA believes that vessel 


operators will be able to adequately discharge MSDs at existing pump-out facilities in the Florida 


Keys, based on their current quantity and locations, or outside FKNMS boundaries as 


appropriate. Florida was awarded $2.5 million in grant funding from the Clean Vessel Act Grant 


Program in 2008 (with $838,976 in matching funding provided by the state), and this money is 


being used through 2010 to fund up to 121 pump-out projects in the coastal regions of Florida, 


which should increase access to pump-out facilities for vessel operators. To date, nine of these 


additional pump-out projects are in Monroe County. These efforts and the NOAA MSD 


discharge regulation help implement Strategy L.l, Elimination of Wastewater Discharge from 


Vessels, Activities 2-5, in the 2007 Florida Keys National Marine Sanctuwy Revised 


Management Plan. 


31 







Environmental Assessment 


Federal Suhmissions U.S. Coast Guard 


10. Comment: The term "unlocked" is unclear and not otherwise defined, so NOAA 


should cross-reference Coast Guard regulations on MSDs in the rule to promote consistency and 


clarify regulatory compliance. 


Re!,ponse: NOAA has edited the rule language that was proposed for paragraph (a)(5)(vi) 


to replace " unlocked or that allows discharge or deposit of sewage" with "not secured in a 


manner that prevents discharges or deposits of treated and untreated sewage." NOAA agrees 


that acceptable methods for securing MSDs to prevent discharges or deposits of treated and 


untreated sewage include. but arc not limited to, the methods listed in the Coast Guard ' s 


regulations (at 33 CFR 159.7(b) and (c)). Though NOAA has included the reference to Coast 


Guard's regulations in this rule as a guide, vessel operators could use other methods if those 


methods fulfill NOAA's goal of ensuring that sewage from MSDs is not discharged into the 


sanctuary. 


11. Comment: Vesscls with Type J and II MSD technologies that require considerable 


effort to start and stop (certain biological or anaerobic type systems) might also be equipped with 


a Type III MSD, which can hold treated sewage while operating in an area where discharge is 


prohibited. 


Re.sponse: Comment noted. 


12. Commen!: Federal, State and local law enforcement otlicers should retain an 


exemption allowing them to discharge biodegradable emuent incidental to vessel use and 


generated by MSDs into FKNMS waters, as eliminating the exemption would have a negative 


impact on law enforcement activities. Since activities in the FKNMS related to migrant 


interdiction, counter drug, and search and rescue operations may be long and drawn out, 
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requiring the law enforcement vessel to operate near the incident, leaving the scene of the 


incident to discharge an MSD is not always an option. 


Re:-.ponse: NOAA agrees Federal, State and local law enforcement officers acting in their 


official capacities may not have an option to leave the scene of an incident to discharge an MSD. 


NOAA has amended the regulatory language in 15 CFR 922. I 63(e) to ensure that the 


requirements and prohibitions of this rule do not apply to Federal, State and local officers while 


perfonning enforcement duties and/or responding to emergencies that threaten life, property, or 


the environment in their official capacity. 
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UNITED STATES DEPARTMENT OF COMMERCE 
National Dc_nlc and Atmo.pherlc Admlnletretlon 
PROGRAM PLANNING AND INTEGRATION 
Silver Spring. Maryland 20910 


OCT 1 9 2010 


To All Interested Government Agencies and Public Groups: 


Under the National Environmental Policy Act (NEPA), an environmental review has been 
perfonned on the following action. 


TITLE: Environmental Assessment of the Marine Sanitation Device Discharge 
Regulations for the Florida Keys National Marine Sanctuary 


LOCATION: Florida Keys National Marine Sanctuary 


SUMMARY: While the action is anticipated to have a beneficial effect on the condition 
of biological resources within the Florida Keys National Marine Sanctuary 
(FKNMS or sanctuary), its significance is expected to be limited. The 
discharge of treated sewage from vessels is one, relatively minor 
contributor to the declining water quality of the FKNMS. 


In addition, the action is expected to have limited and noncontroversial 
effects on the human environment. It builds on an existing prohibition on 
sewage discharges from vessels into the sanctuary's state waters, which 
was designated a No Discharge Zone in 2002 (67 FR 35735) by the U.S. 
Environmental Protection Agencyl. Widely supported by the public, this 
regulatory action will create consistency, reduce confusion among vessel 
operators, and improve enforceability. 


RESPONSIBLE 
OFFICIAL: Daniel J. Basta 


Director 
Office of National Marine Sanctuaries 
National Ocean Service 
National Oceanic and Atmospheric Administration 
1305 East-West Highway 
Silver Spring, MD 20901 
(301) 713-3125 


1 Section 312 of the Clean Water Act gives the Environmental Protection Agency and states the authority to 
designate ' 'No Discharge Zones" (33 U.S.C. 1322(f)). A NDZ is an area of a waterbody or an entire waterbody into 
which the discharge of sewage (whether treated or untreated) from all vessels is completely prohibited. NDZs are 
designed to give states an additional tool to address water quality issues associated with sewage contamination. 
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The environmental review process led us to conclude that this action will not have a significant 
effect on the human environment. Therefore, an environmental impact statement will not be 
prepared. A copy of the environmental assessment (EA), which includes the resulting finding of 
no significant impact (FONSI), is enclosed for your infonnation. 


Although NOAA is not soliciting comments on this completed EAlFONSI, we will consider any 
comments submitted that would assist us in preparing future NEP A documents. Please submit 
any written comments to the responsible official named above. 


Sinc~ 


Q~, 
Paul N. Doremus, Ph.D. 
~OAA NEPA Coordinat r 


Enclosure 





